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April 11, 2005

Representative Martha P. Heath, Chair

House Appropriations Committee

State House

Montpelier, Vermont 05602

Re: H.524, An Act Relating to Universal Access to Health Care in Vermont

Dear Rep. Heath:

I am taking this opportunity to share with you a number of serious concerns relating to the proposed legislation referred to above.  I ask that you stop to consider the consequences for Vermonters and their health care system should this legislation become law.


The legislation will not reduce health care administrative costs.  A major concern of Vermonters is the complexity and resultant administrative costs inherent in our health care system.  Reducing those costs is a worthy goal.  Unfortunately, the legislation being proposed contemplates a new public health coverage plan that co-exists with the Medicare system, and that co-exists with a system of private supplemental coverage.  As you know, federal ERISA law preempts states from interfering with the self-insured plans  of multi-state employers, thus these plans as well will continue.  Finally, there is reason to believe that federal Medicaid rules will require the existence of a “virtual” Medicaid plan within the public benefit plan envisioned by the Committee’s bill.


Because the new public coverage system will co-exist with all of these other plans, the health care system will remain complex and it is difficult to see how the administrative costs of the system will be reduced.


Cost shifting to commercial health insurance will continue.  Another goal of the Committee, which this Administration shares, is a reduction of the cost shift, whereby the costs incurred but not paid by public plans such as Medicaid and Medicare are shifted to private, commercial insurance and paid for by insured Vermont businesses and individuals.  Because of the continued existence of multiple payers in the system, a reality which a single state cannot change, cost shifting will remain a problem under the proposed new system.  To the extent that the new public system pays hospitals and other providers less than they believe is needed, Vermont businesses and individuals will pay more in premiums and self-insured claims.  In fact this problem will grow worse as the new public system attempts to artificially cap reimbursements for hospitals.


The proposed legislation will not help to contain or reduce costs in the health care system.  Clearly the House Health Care Committee is concerned, as we all are, about escalating costs in the health care system.  Unfortunately, the proposed legislation will do little to contain costs, and in many respects will increase costs.


The centerpiece of the bill’s cost containment proposal is a process whereby hospital budgets are capped on an annual basis.  The current hospital budget process enacted by prior Legislatures and administered by this Department already caps hospital budgets on an annual basis.  Instructions have been sent to hospitals for the next fiscal year directing that their base expenditures be capped at no more than 3.3%.  When budgets are actually established in October, some budgets are likely to be less than the fixed cap assumed in the proposed legislation.  The current process works better than the new process contemplated in the bill.


The proposed legislation assumes payment standards that will result in increased medical inflation.  If payments must be “sufficient”, and sufficiency is determined in part by a health care provider’s “actual costs”, this standard of payment will provide no incentive to become more cost-effective.


The legislation also proposes to weaken current Certificate of Need laws relating to capital expenditures for health care information technology, by circumventing the Public Oversight Commissioner and the Commissioner of BISHCA, and instead delegating to private health care interests the authority to establish standards for approval or disapproval of CON applications for these projects.


Under the current regulatory system, the Commissioner has the authority to establish hospital budgets, approve or deny Certificates of Need, and make other cost containment determinations.  Under the proposed legislation, a new Regulatory Review Board will undercut the authority of the Commissioner by serving as an avenue to appeal and litigate any decision with which a hospital or other provider disagrees.  Effective cost containment will suffer as a result.


I urge you to carefully reconsider the notion that the Legislature, as the entity responsible for the adoption of the public benefit plan, will be able to exercise the discipline and judgment needed to construct a benefit plan that is both broad enough to satisfy Vermonters’ expectations, and frugal enough not to include so many services and health care providers as to incur a deficit.


The legislation will destroy any prospect for promoting a competitive health insurance market in Vermont and will decrease access and quality of care.  Clearly the legislation is designed to do away with private health insurance in Vermont.  It is my belief that the private market is much more responsive to individuals concerns and needs than a government-run system is likely to be.


Furthermore, under a public system, it is likely that as tighter and more onerous controls are imposed, hospitals and providers will be faced with a choice of whether to participate in the public system, or operate out side the new system.  Some providers will chose to treat only those with private coverage.


The reorganization of BISHCA and OVHA is unlikely to achieve its desired results.  I appreciate the House Health Care Committee’s desire for coordination of health care policy and administration of programs, but I ask that you stop to consider the problems that might be caused by the manner in which this reorganization is proposed.  I question whether the time frames of the proposed reorganization are realistic, and whether the new Department will have the staff and resources needed to accomplish the much more difficult and complex tasks assigned to it.  I am highly skeptical that the laws currently in place relating to BISHCA and OVHA can be “recodified” by the Legislative Council without serious difficulties, and perhaps violation of constitutional principles.


The legislation appears not to acknowledge the many Medicaid-funded programs that exist outside of OVHA, including but not limited to the long-term care programs of the Department of Aging and Independent Living, mental health programs in the Department of Health, and the alcohol and drug abuse programs of the Department of Health.  These Medicaid-funded programs, recently subject to a comprehensive reorganization by the Legislature, should be given time to work together with OVHA in providing services to Vermonters before disruptive change resulting from a new reorganization is enacted.


Finally, I ask that you consider whether it is a wise policy choice to place agencies responsible for benefit plan delivery within the same agency responsible for regulation of those activities.


The proposed health care system studies must include all options for reform.  The legislation proposes several comprehensive studies of the health care system, but by assuming the need for a new public coverage system and a tax-based financing system, it appears that the House Health Care Committee’s mind is made up on the desired results.


Worthwhile studies would leave all options open as to how the health care system can be improved, how quality services can be delivered in a more cost-effective manner, and how those services should be paid for.  The proposed legislation envisions that the Legislature will conduct these studies on its own.  I believe these studies should be a joint effort on the part of the Legislature and the Executive Branch.  Finally, six months is just too little time for thoughtful planning for such changes to Vermont’s $3 billion health care system.


The work of the Medical Malpractice Study Committee should be considered before enacting major changes to medical malpractice systems in Vermont.  The Legislature in 2004 directed BISHCA and others to conduct a comprehensive review of medical malpractice in Vermont, and to offer recommendations by December 2005.  BISHCA and other affected parties are hard at work on this issue.  This legislation proposes as a solution to the medical malpractice environment in Vermont a single solution: mandatory arbitration.  While mandatory arbitration may indeed be a constructive recommendation, the Legislature should wait until the work it ordered done has been completed before enacting arbitrary solutions to a complex problem.


The proposed Community Health Boards will not help improve the Vermont health care delivery system.   The Boards are assigned the complex tasks of integrating and coordinating the delivery of health care in their region, but are not provided sufficient resources or authority to accomplish the tasks.  These tasks assigned to the Boards duplicate work already underway with the Blueprint for Health, and with the hospital community reports and the Health Resources Allocation Plan required by Act 53 (2003).  The proposed legislation does not describe how those overlapping efforts with be harmonized.


The concept of regional health care priorities may come in conflict with state health care priorities, and there is no mechanism in the proposed legislation for reconciling the potential conflicts.  Different priorities might also create coverage inequities.

The legislation is unwise to place undue reliance on capitation as a payment methodology.   In the absence of strong managed care organizations in Vermont, capitation is an unrealistic payment methodology.  Capitation may also incent providers to avoid taking care of sicker or more costly patients.


The definition of Vermont resident is too broad.  The legislation relies on a definition of “Vermont resident” to determine who will be eligible for the taxpayer-financed health coverage system proposed in the bill.  The proposed definition, by relying on a finding of individual intent to be a resident, is one of the more broad definitions used in Vermont law.  A broad definition is useful where the cost of allowing non-residents to participate is relatively low.  In the health care arena, especially where costs and uninsured rates in other states are increasing, a more restrictive definition or process should be considered.


I conclude with several observations concerning the goals of the House Health Care Committee, and the current efforts underway in my Department.  I believe that we all share many common goals.  I ask that you look again at all of the activities currently in process.  Working together we can accomplish these goals.  This legislation reinvents with greater complexity an administrative structure that is already focused and accomplishing many of the tasks that this new legislation would envision:

· The Vermont Blueprint for Health initiative is addressing the many complexities of health care delivery in Vermont, including the need for patient education, best practices, and improved information technology.

· The Health Resource Allocation Plan will be presented to the Governor on or before July 1 of this year.  This thoughtful plan has been developed over many months by private citizens working with this Department, and includes recommendations for how Vermont should allocate health care resources for the future. It is based on real data and analysis and incorporates the Institute of Medicine’s six aims for improvement in health care.


I urge you and your Committee to focus on the following goals to improve Vermont’s health care system:

· Support the Vermont Blueprint for Health initiative.

· Fix the Medicaid deficit and the long-term problems facing this program.

· Help uninsured Vermonters now by implementing the Governor’s health care initiatives: the Premium Assistance program for individuals; the Small Business Tax Credit program; and the Reinsurance Program for nongroup insurance affordability.  These programs together can lower Vermont’s uninsured rate by up to 20%, and further steps could be taken to expand coverage.


I would be willing to discuss anything herein at your convenience.










Best regards,










John P. Crowley, 










Commissioner

