(dr req 04-823 – draft 1)
Page 1
3/13/2004 – RJL/MCR
(1.5)
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Committee on Health and Welfare
Date: 

Subject:
Health; pain assessment; pain treatment; study; prescription drug; electronic database; patient’s bill of rights; palliative care
Statement of purpose:  This bill proposes to improve patient awareness and access to pain treatment by requiring health care providers and facilities to assess regularly and treat pain accordingly.
AN ACT RELATING TO A HOSPITAL PATIENT’S AND LONG-TERM CARE RECIPIENT’S RIGHT TO PAIN ASSESSMENT AND MANAGEMENT 
It is hereby enacted by the General Assembly of the State of Vermont: 

Sec. 1.  STUDY ON PALLIATIVE CARE AND PAIN MANAGEMENT
The department of health in collaboration with interested parties, including the commissioner of aging and disabilities, the office of professional regulation, the Medicaid fraud and residential abuse unit of the office of the attorney general, the Vermont Program for Quality in Health Care, Inc., health care providers, health care facilities, nursing homes, residential care facilities, as well as individuals who have experienced or currently experience symptoms of pain shall investigate and evaluate methods for improving pain management.  Such methods shall include:  monitoring prescription drug use; elevating standards of practice for medical professionals with respect to pain assessment and treatment; incorporating pain management into the hospital certification process for physicians; requiring continuing education in pain management for all licensed health care providers; developing uniform recordkeeping requirements for assessing a patient’s pain; establishing, by administrative rule, legally enforceable standards for assessing and treating pain; establishing educational partnerships on pain management among communities, health professionals, and health training programs; and developing enhanced training in pain management in the medical school, residency training programs, and nursing schools in Vermont.  The commissioner also shall inventory existing studies on pain management and shall attempt to establish a baseline measure of current pain management methods against which the effects of improvement initiatives may be measured.  With respect to the requirements of this section, the commissioner shall report his or her findings and recommendations to the general assembly by July 1, 2005.
Sec. 2.  18 V.S.A. § 1852(a) is amended to read:

§ 1852.  PATIENTS’ BILL OF RIGHTS; ADOPTION

(a)  The general assembly hereby adopts the “Bill of Rights for Hospital Patients” as follows:

* * *

(16)  The patient has the right to have his or her pain assessed and to have symptoms of pain managed.
(b) Failure to comply with any provision of this section, with the exception of subsection (16),  may constitute a basis for disciplinary action against a physician under chapter 23 of Title 26. A complaint may be filed with the board of medical practice.
(c)
Failure to comply with subsection (16) may constitute a basis for hospital discipline against a physician, or may constitute a basis for a hospital to file a complaint with the board of medical practice. Complaints against physicians may also be submitted to the hospital complaint and appeals procedure. Further appeals from the hospital procedure may be made to the board of medical practice.
(c) (d) A summary of the hospital's obligations under this section, written in clear language and in easily readable print, shall be distributed to patients upon admission and posted conspicuously at each nurse's station. Such notice shall also indicate that as an alternative or in addition to the hospital's complaint procedures, the patient may directly contact the licensing agency or the board of medical practice. The address and phone number of the licensing agency and board of medical practice shall be included in the notice.
Sec. 3.  33 V.S.A. § 7301 is amended to read:

§ 7301.  NURSING HOME RESIDENTS’ BILL OF RIGHTS

The general assembly hereby adopts the Nursing Home Residents’ Bill of Rights as follows:

(1)  The governing body of the facility shall establish written policies regarding the rights and responsibilities of residents and, through the administrator, is responsible for development of, and adherence to, procedures implementing such policies.  These policies and procedures shall be made available to residents, to any guardians, next of kin, reciprocal beneficiaries, sponsoring agency, or representative payees selected pursuant to section subsection 205(j) of the Social Security Act, and Subpart Q of 20 CFR Part 404, and to the public.  
(2)  The staff of the facility shall ensure that, at least, each person admitted to the facility:

(1)(A)  is fully informed, as evidenced by the resident’s written acknowledgment, prior to or at the time of admission and during the stay, of these rights and of all rules and regulations governing resident conduct and responsibilities.  Reasonable accommodation shall be made to communicate the resident’s bill of rights to residents with communication impairments and residents who speak a language other than English;

(2)(B)  is fully informed, prior to or at the time of admission and during stay, of services available in the facility, and of related charges including any charges for services not covered under Titles XVIII or XIX of the Social Security Act, or not covered by the facility’s basic per diem rate, including the facility’s policy on providing toiletries, adult briefs, wheelchairs, and all personal care and medical items.  The facility shall inform residents in writing about Medicaid and Medicare eligibility and what is covered under those programs including information on resource limits and allowable uses of the resident’s income for items and services not covered by Medicaid and Medicare.  The facility shall inform residents or their guardians or agents in writing about eligibility for hospice services and the circumstances under which hospice services may be available;
(3)(C)  is fully informed, by a physician, of his or her medical condition, and is afforded the opportunity to participate in the planning of his or her medical treatment and to refuse to participate in experimental research;

(D)  is provided with professional assessment of pain and management of its symptoms;

(4)(E)  is transferred or discharged only for medical reasons, or for his or her welfare or that of other residents, or for nonpayment of his or her stay (except as prohibited by Titles XVIII or XIX of the Social Security Act), and is given reasonable advance notice to ensure orderly transfer or discharge, and such actions are documented in his or her medical record. Residents shall be notified in writing of the proposed transfer or discharge and reasons for it at least 72 hours before a transfer within the facility and 30 days before a discharge from the facility.  In cases where the health or safety of individuals would be endangered, or an immediate transfer or discharge is required by the resident’s urgent medical needs, notice shall be made as soon as practicable before transfer or discharge.  Notice shall explain the resident’s right to appeal the proposed action, under the facility’s grievance procedure and shall include the address and phone number of the area ombudsman.  The resident informed of this right may choose to relocate before the notice period ends.  The facility shall make reasonable efforts to accommodate new residents without disrupting room assignments;

(5)(F)  is encouraged and assisted, throughout his or her period of stay, to exercise his or her rights as a resident and as a citizen, and to this end may voice grievances and recommend changes in policies and services to facility staff or to outside representatives of his or her choice, free from restraint, interference, coercion, discrimination, or reprisal;

(6)(G)  may manage his or her personal financial affairs, or is given at least a quarterly accounting of financial transactions made on his or her behalf should the facility accept his or her written delegation of this responsibility to the facility for any period of time in conformance with state law;

(7)(H)  is free from mental and physical abuse, and free from chemical and (except in emergencies) physical restraints except as authorized in writing by a physician for a specified and limited period of time, or when necessary to protect the resident from injury to himself or herself or to others.  The facility shall inform residents of its restraint policy and appeal rights under the facility’s grievance procedure.  The policy must include the release of the restraints no less than every two hours for ten minutes for exercise or repositioning.  The resident has the right to be free from any physical restraints imposed or psychoactive drugs administered for purposes of discipline or convenience;

(8)(I)  is assured confidential treatment of his or her personal and medical records, and may approve or refuse their release to any individual outside the facility, except, in case of his or her transfer to another health care institution, or as required by law or third-party payment contract;

(9)(J)  is treated with consideration, respect, and full recognition of his or her dignity and individuality, including privacy in treatment and in care for his or her personal needs;

(10)(K)  is not required to perform services for the facility that are not included for therapeutic purposes in his or her plan of care;

(11)(L)  may associate and communicate privately with persons of his or her choice, and send and receive his or her personal mail unopened;

(12)(M)  may meet with, and participate in activities of social, religious, and community groups at his or her discretion;

(13)(N)  may retain and use his or her personal clothing and possessions as space permits, unless to do so would infringe upon rights of other residents;

(14)(O)  if married or in a reciprocal beneficiaries relationship, is assured privacy for visits by his or her spouse or reciprocal beneficiary; if both are residents of the facility, they are permitted to share a room;

(15)(P)  residents shall have the right to choose their own personal physician, and the right to request a second opinion from a physician of the resident’s choice where significant alternatives for care or treatment exist, or when the resident requests information concerning care or treatment alternatives, the resident has the right to receive such information from his or her doctor or the administrators as appropriate;

(16)(Q)  to the extent permitted by law, the resident has the right to refuse care or treatment, including the right to discharge himself or herself from the facility, and to be informed of the consequences of that action and the nursing home shall be relieved of any further responsibility for that refusal;

(17)(R)  is assured reasonable access to a telephone located in a quiet area where the resident can conduct a private conversation;

(18)(S)  has the right to return to the first available bed in the nursing home he or she came from, after hospitalization if the patient has not retained his or her bed under subdivision (19)(20) of this section, provided the facility is able to meet the resident’s medical needs and that the resident’s welfare or that of other residents will not be adversely affected; and
(19)(T)  has the right upon payment of his or her usual rate or, in the case of Medicaid residents, his or her certified per diem compensation, to retain his or her bed in the nursing home while absent from the facility due to hospitalization provided such absence does not exceed ten successive days;.
(20)  residents and their families, including a reciprocal beneficiary, shall have the right to organize, maintain, and participate in either resident or family councils or both.  The facility shall provide space and, if requested, assistance for meetings.  Council meetings shall be afforded privacy, with staff or visitors attending only at the council’s invitation.  The facility shall respond in writing to written requests from council meetings.  Resident councils and family councils shall be encouraged to make recommendations regarding facility policies;

(21)  residents and their families, including a reciprocal beneficiary, shall have the right to review current and past state and federal survey and inspection reports of the facility, and upon request, to receive from the facility a copy of any report.  Copies of reports shall be available for review at any time at one station in the facility.  The facility may charge a reasonable amount for more than one copy per resident.

(3)  The staff of the facility shall ensure that the residents and their families, including a reciprocal beneficiary:

(A)  shall have the right to organize, maintain, and participate in either resident or family councils, or both.  The facility shall provide space and, if requested, assistance for meetings.  Council meetings shall be afforded privacy, with staff or visitors attending only at the council’s invitation.  The facility shall respond in writing to written requests from council meetings.  Resident councils and family councils shall be encouraged to make recommendations regarding facility policies;

(B)  shall have the right to review current and past state and federal survey and inspection reports of the facility, and upon request, to receive a copy of any report from the facility.  Copies of reports shall be available for review at any time at one station in the facility.  The facility may charge a reasonable amount for more than one copy per resident.

Sec. 4.  33 V.S.A. § 7117(b) is amended to read:

(b)  No later than January 1, 1997, the The secretary of human services shall adopt comprehensive rules for licensing of nursing homes, residential care homes, and assisted living residences to include criteria deemed appropriate by the secretary, including criteria for accessibility, quality and safety standards.  The rules for nursing home licensing shall:

(1)  require that nursing home facilities provide the care and services necessary to help each resident attain or maintain the highest practicable physical, mental, and psychosocial well-being in accordance with a comprehensive assessment and plan of care and prevailing standards of care as determined by the commissioner of aging and disabilities; and
(2)  promote a standard of care that assures that the ability of each nursing home resident to perform activities of daily living does not diminish unless the resident’s ability is diminished solely as a result of a change in the resident’s clinical condition; and
(3)  provide residents in nursing homes, residential care homes, and assisted living residences with the right to pain assessment and treatment. 
Sec. 5.  EFFECTIVE DATE

Section 1 of this act shall take effect upon passage.
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